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Navigating Uncertainty and R apid 
Change 

• There are a number of areas  of the law that are in flux (or at leas t appear 
to be heading toward s ignificant change). You’re going to hear today 
about s ome of them. 

• The pace of action acros s  multiple federal agencies  is  unprecedented. 
So is  the s peed of s taffing and budget cuts . This  uncertainty around the 
budget bill is  great. 

• Much of this  is  driven by Executive Orders  and DOGE, but others  by new 
appointees  who have been preparing to execute the Adminis tration’s  
agenda. 

• Announcements  one day may change within a week, res ponding to 
various  factors . 
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Navigating Uncertainty and R apid 
Change 

• Thes e changes  are  being matched by dozens  of legal challenges , 
temporary res training orders  and preliminary injunctions . 

• The s tate of uncertainty has  caus ed many of our clients , including our  K-
12 and Higher Education clients  nationwide.  Many have reached out to 
us  or their in-hous e or local lawyers  in a s tate of worry, fear or panic. 

• In many cas es , we or your lawyers  are not going to have an immediate 
ans wer to the client’s  ques tions .  

• Even after we think about it, res earch and cons ult with colleagues  that 
may have more experience on a particular is s ue,  the ans wer may s till be 
“I don’t know. But here are my recommendations  for dealing with this  
is s ue, given the uncertainty.”

• The near future is  uncertain. 
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Navigating Uncertainty and R apid 
Change 

• You’re going to hear today examples of some changes that can be made by the 
Administration quickly. There are others that cannot be done—legally—without 
adopting new or revised regulations, or Congress amending statutes. 

• There are other issues, such as the ability to not fund items appropriated by 
Congress, or to reallocate funds, where the Administration is pushing aggressive 
positions regarding Executive Power.

• For the next 6-9 months, at least, a lot of legal advice is going to be about risk 
tolerance. In a time of uncertainty and rapid change, clients will need to decide how 
much risk they want to take on matters that have been important to them. 

• Keep your seat belts fastened, it’s going to be a bumpy ride. 

• And bookmark this site: Current Administration Executive Actions / Saul Ewing LLP
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T opics  for T oday 

• Career and Technical Training  

• Will the Department of Education Exist, and in what form?

• The Direct and Indirect Impact of Reducing Federal Grants 

• “Illegal DEI” 

• The DCL on Title VI, and changes in Title IX

• Accreditation

• Student Visas and Immigration
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R ulemaking 

• Two types

• Notice and comment rulemaking (ADA, Title VI, Title IX, FERPA)

• Negotiated rulemaking (Title IV)

• The Department of Education is specifically required by law to use negotiated 
rulemaking to develop NPRMs for programs authorized under Title IV, with 
certain exceptions 
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R ulemaking P roces s  

• Announce intent to conduct rulemaking

• Negotiated rulemaking meetings (Title IV) 

• NPRM

• Public comment, interagency review, and EO 12866 meetings

• Publish Final Rule 

• Effective date (July 1 of the following year) 

• At least during these first months, The Administration show little interest in 

formal rulemaking or getting Congressional approval of reforms. That many 

change as a result of judicial actions  
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Career and Technical 
Training
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Career and T echnical T raining 

• Apprenticeship programs  and career and technical education 

• “Our workers deserve more postsecondary pathways, career-aligned programs, 
apprenticeships and on-the-job learning.” (Secretary McMahon) 

• “Our vocational and skilled-based training is not a default education; it can be front and 
center so that students who are inclined to go in that direction actually should be 
encouraged to do that.” (Secretary McMahon) 

• Higher education “should reflect a fuller picture of learning after high school, placing 
apprenticeship programs of all types and career and technical education on an even 
playing field with degrees from colleges and universities” 

• “Rather than continuing to buttress a higher education establishment captured by woke 
“diversicrats” and a de facto monopoly enforced by the federal accreditation cartel.” 
(Project 2025) 
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Will the Department of 
Education Exist, and in 
what Form?
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What You Can’t Do Directly… 

• As we know, Congress created the Department of Education, and only 
Congress can eliminate it. Any bill might have difficulty getting through the 
Senate

• Last week's layoffs and office closures, plus prior resignations and termination, 
cut staffing in approximately half. Major reductions in the Office of General 
Counsel and OCR. While there will be legal challenges to the process, in many 
cases the Department will have the discretion to reduce staffing. 

• Lots of buzz on moving management of key programs to other Departments, 
including Treasury,  DOL and DOJ for civil rights

• The takeaway is that there is going to be fewer investigations and fewer staff to 
to  enforce compliance with laws and regulations governing student 
financial assistance programs
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The Direct and Indirect 
Impact of Reducing Federal 
Grants 
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Deprivation of P ublic Funds

• Earlier this  month, the Departments  of J us tice, Health and Human 
Services , Education, and General Services  Adminis tration, announced the 
cancellation of more than $400 million in federal grants /contracts  with 
Columbia Univers ity. 

• The Adminis tration publicly s tated that the fund cancellation was  in 
res pons e to Columbia’s  failure to combat antis emitis m on campus  in the 
wake of the October 7, 2023 attacks . 

• J ohns  Hopkins  let 2000 s taff go after los ing $1 Billion in NIH grants , 
much of it USAID
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Dis cretion to T erminate Grants  
and Contracts  

• Congressional appropriation of money for grants to colleges, non-profits, 
states, etc. rarely includes requirements that grants go to specific programs. 

• Federal government grants and contract usually include provisions for 
“termination for convenience” of the government. Grantees and contractors 
have the right to be paid for their work, to wind down the contract, and there 
may be other costs and charges. They may have notice provisions. But the 
contract can be terminated. 

• Many of the lawsuits to date have involved the process used and failure to pay 
for services rendered (USAID). 

• Unless Congress takes actions to oppose elimination of programs, most grants 
and contracts can be terminated or realigned to Administration priorities. 
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T he Effects   

• The direct costs are easy to see—the elimination of programs and services 
(such as humanitarian aid and medical care), a decrease in services (data for 
farmers), a drop in funding for basic research, layoffs at contractors or 
grantees.  

• The effect on individuals and the economy can be immediate, but is more likely 
to take several months.  

• The indirect effects may take longer.  For example:
• Reduction of ED grants for research on educational practices, or support 

for IDEA, may not impact until the next fiscal year
• The elimination of NIH funding for research will have longer term effects 

on research and development for the life sciences industry and other 
business

• Within 3-6 months you will see secondary impact on the revenues of 
those who support the contractors and grantees. 
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“Illegal DEI”
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Executive Orders :  Background

• Official documents  executed by the Pres ident 

• Us ed to direct and manage the Executive Branch

• Are not laws , but have force of law, s imilar to agency regulations  

• Target the Executive branch alone
• Not s tate agencies  or private entities  
• BUT, reach colleges  and  univers ities  as  a federal contractor and 

recipient of federal grants
• And the s ubs equent actions  of the Department of Education to 

implement the EO affects  future guidance, regulations  and 
enforcement. 

• Trump adminis tration has  revoked s ome EOs , and is s ued new EOs
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R evoked—EO 11246 

• Had been in effect s ince September 1965

• Prohibited dis crimination by federal contractors  and s ubcontractors  on 
the bas es  of race, color, religion, s ex, and national origin –  later updated 
to include additional protected clas s es  

• Required them to take affirmative action to prevent s uch dis crimination

• Colleges  and Univers ities  with federal contracts  or s ubcontracts  mus t 
s top their affirmative action programs  for employees  by April 21, 2025

• No more goals , timetables  or reporting

• DOL’s  Office of Federal Contract Compliance Programs  (OFCCP) has  had 
s ubs tantial reductions  in force. For now, they s till enforce Section 503 
(dis ability) and various  veteran’s  rights  laws , which s till have affirmative 
action provis ions . .
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T he Likely R ipple Effects   

• The DOL Office of Apprenticeship has largely suspended registration of new 
apprenticeships. The likely reason is that its current regulations under 29 CFR 
Part 30 included (i) affirmative action goals, timetables and reporting for race, 
national origin, religion and disability; and (ii) adopted a definition of “Sex” 
that included sexual orientation and gender identify. Since these were done by 
regulation, not statute, they are inconsistent with principles in various Eos.

• The EEOC, once it has a quorum, is likely to eliminate the EO-1 reporting of 
demographic data of applicants and employees. Some requirements are 
mandated by statute, and may require Congressional action.   
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Is s ued:  EO 14173

• Entitled “Ending Illegal Dis crimination and Res toring Merit-Bas ed 
Opportunity”

• Ins tructs  federal agencies  to end their DEI initiatives

• Trickles  down to colleges  and other bus ines s es  that are federal grantees  
or contractors

• Clear is s ues  relating to vaguenes s  –  what is  “illegal” DEI?

• Likely to parallel SFFA v. Harvard implementation 
• activities  on the margins  become clearly non-compliant or ris k-

intolerable 
• executive branch deems  things  “illegal” which actually are not
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Impact of EO 14173 

• What the EO does  not do: 
• “[P]rohibit pers ons  teaching at a Federally funded ins titution of higher 

education as  part of a larger cours e of academic ins truction from 
advocating for, endors ing, or promoting the unlawful employment or 
contracting practices  prohibited by this  order” 

• What the EO does  do:
• Direct federal agencies  to embed in every contract and grant award a 

term requiring the contractor/grantee to certify that it does  not 
“operate any programs  promoting DEI that violate any applicable 
Federal anti-dis crimination laws ”

• Expres s ly s tates  that compliance is  “material to the government’s  
payment decis ions  for purpos es  of [the Fals e Claims  Act]”
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Agency S tatements  and 
Memoranda 

• “Ending Illegal DEI and DEIA Dis crimination and Preferences ” 
(February 5, 2025) 

• Memorandum s upporting Executive Order 14173 (“Ending Illegal 
Dis crimination and Res toring Merit-Bas ed Opportunity”) 

• DOJ  Civil Rights  Divis ion to prioritize inves tigating, eliminating, and 
penalizing what it refers  to as  “illegal” DEI and DEIA “preferences , 
mandates , policies , programs , and activities  in the private s ector and 
in educational ins titutions  that receive federal funds ” 

• Report planned for  March 1, 2025, as  not been releas ed, including 
s pecific enforcement recommendations  and  meas ures  to encourage 
the private s ector to “end illegal dis crimination and preferences , 
including policies  relating to DEI and DEIA”
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T he End of DEI?  

• In his  Executive Order titled “Ending Illegal Dis crimination and Res toring 
Merit Bas ed Opportunity,” Pres ident Trump took aim at Divers ity, Equity, 
and Inclus ion (“DEI”) efforts , both in government and the private s ector. 

• Many univers ities /colleges  have already begun taking dras tic actions  to 
ens ure that they protect their acces s  to federal funds . This  includes  
s crubbing webs ites /campus es  of race-bas ed programming, s cholars hips , 
and hous ing options . 

• Notably, the Executive Order contains  a Savings  Claus e, which reads  as  
follows : “[t]his  order does  not prohibit pers ons  teaching at a Federally 
funded ins titution of higher education as  part of a larger cours e of 
academic ins truction from advocating for, endors ing, or promoting the 
unlawful employment or contracting practices  prohibited by this  order.” 
This  would s eem to provide s ome ins ulation for univers ity faculty 
teaching s ubjects  and content related to DEI. 
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R ipple Effects

• Title IV assistance does not make you a federal contractor  
• EO 11473 is already reaching federal contractors and grantees, with requires 

for “certifications” that they are not engaging in “illegal DEI”
• Having a chilling effect on many private businesses
• The concern is that these principles will affect how the EEOC and other 

agencies interpret existing employment laws and regulations
• February 5, 2025 OPM Memo, directed at federal agencies, is further 

“guidance”, including “ To be unlawful, a protected characteristic does not 
need to be the sole or exclusive reason for an agency’s action. Among other 
practices, this includes ending unlawful diversity requirements for the 
composition of hiring panels, as well as for the composition of candidate pools 
(also referred to as “diverse slate” policies). 
https://chcoc.gov/sites/default/files/OPM%20Memo%20Further%20Guida
nce%20Regarding%20Ending%20DEIA%20Offices%20Programs%20and%
20Initiatives%202-5-2025%20FINAL.pdf 
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Open Ques tions  

• Change to be s ignificant and ongoing 
• What counts  as  an “illegal” DEI, or DEIA, preference, mandate, policy, program, or 

activity?
• Does  it differ from what we already know to be illegal? 
• What kind of challenges  are at play which could inform  ongoing ris k-as s es s ment? 

• Regulators  are releas ing guidance
• More information from DOJ  likely 
• J oint guidance from Attorney General and Secretary of Education expected on or about 

May 21
• Ongoing releas es  anticipated from Department of Education, in light of February 14 DCL 

• For s ome ques tions , looking to the courts  for ans wers  
• Nat’l As s oc. of Divers ity Officers  in Higher Educ. v. Donald J . Trump

• Plaintiffs  are challenging EOs  on vaguenes s  grounds  –  by leaving definitions  of 
terms  like “DEI” vague, ins titutions  have no choice to ens ure compliance but to err 
on the s ide of chilling s peech
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Litigation Update 

• Multiple lawsuits challenging the EO on multiple grounds, including vagueness 
and infringement on First Amendment Rights. 

• A U.S. District Court in Maryland had issued  nationwide preliminary injunction 
on certain aspects of the EO. 

• Last week, the U.S. Court of Appeals for the Fourth Circuit granted the 
Government’s Motion to Stay Pending Appeal in National Association of 
Diversity Officers In Higher Education, et al., v. Donald J. Trump, et al  
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The DCL on Title VI, Changes 
in Title IX and Title VII
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T itle IX and  T itle V I 

• Following nationwide vacatur of 2024 Title IX regulations, ED issues Dear Colleague Letter re-
establishing 2020 regulations

• Restores primary regulatory focus on sexual harassment
• Eliminates expanded definition of sex (to include sex stereotypes, sex characteristics, gender 

identity, sexual orientation, pregnancy/related conditions) 
• Further impacted by: 

• EOs like EO 14168, “Defending Women From Gender Ideology Extremism and Restoring 
Biological Truth to the Federal Government” (Jan. 20, 2025)

• Rescindment of guidance documents, e.g., NIL pay equity

• Title VI has no expansive regulatory framework to change, but subregulatory guidance/EOs remain 
impactful

• Trump administration has some of the same priorities as Biden administration. They also claims 
that they are not changing the law, only enforcing it

• But, others differ, e.g., combating rather than promoting DEI
• For example, February 14, 2025 Dear Colleague Letter 
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What Will the Adminis tration 
do with T itle V II and LGBT Q+?  

• The Administration is going to be reviewing  and revising policies whenever 
possible to be consistent with the position that there are only two genders 
determined at conception, and that “sex” discrimination does not include 
sexual orientation. 

• At HHS, all references to Section 1557 of the Affordable Care Act have been 
removed, presumably to roll back to their earlier EO regulations. 

• The EEOC has stopped processing charges of sexual orientation and gender 
identity discrimination. 

• It was the Supreme Court that determined that Congress intended to cover 
those in the  
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What is  a Dear Colleague Letter?  

• It is  not law.

• Sub-regulatory guidance is s ued by federal agencies  to dis s eminate 
information, including the agency’s  interpretation of law and enforcement 
priorities .

• If it’s  not law, what impact does  it have?
o Bas is  for lengthy, cos tly inves tigations .
o Pres s ure to enter into conciliation agreements .
o High s takes  for ins titutions  challenging OCR findings .

o ED and other agencies also publish guidance through electronic 
announcements, enforcement bulletins, FSA Handbook, etc
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T he ED DCL on T itle V I 

• Addres s es  “pervas ive and repugnant race-bas ed preferences  and other forms  of racial 
dis crimination,” s uch as : 

• us ing “race as  a factor in admis s ions , financial aid, hiring, training, and other ins titutional 
programming” 

• “encourag[ing] s egregation by race at graduation ceremonies  and in dormitories  and 
other facilities ” and “toxically indoctrinat[ing] s tudents  with the fals e premis e that the 
United States  is  built upon ‘s ys temic and s tructural racis m’” 

• As s erts  ins titutions  violate the law if they:
• “us [e] race in decis ions  pertaining to admis s ions , hiring, promotion, compens ation, 

financial aid, s cholars hips , prizes , adminis trative s upport, dis cipline, hous ing, graduation 
ceremonies , and all other as pects  of s tudent, academic, and campus  life”

• “s eparate or s egregate s tudents  bas ed on race, [or] dis tribute benefits  or burdens  bas ed 
on race,” including DEI programs  which “preference certain racial groups  and teach 
s tudents  that certain racial groups  bear unique moral burdens  that others  do not” 

• Promis es  enforcement “beginning no later than 14 days  from today’s  date” 

• Failure to comply may res ult in a los s  of federal funding; whis tleblowing is  encouraged

31



Analys is  of the DCL 

• Federal law thus prohibits covered entities from using race in decisions 
pertaining to admissions, hiring, promotion, compensation, financial aid, 
scholarships, prizes, administrative support, discipline, housing, graduation 
ceremonies, and all other aspects of student, academic, and campus life. Put 
simply, educational institutions may neither separate nor segregate students 
based on race, nor distribute benefits or burdens based on race.

• Hiring, promotion and compensation
• This always has been true, except in exceptionally limited circumstances.
• Outstanding question: Are efforts to create a diverse pool of candidates for 

a position permissible under the DCL? Not according to 
OPM. 
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Analys is  of the DCL 

• Financial Aid, S cholars hips
• It has  been impermis s ible to award financial aid or s cholars hips  on 

the bas is  of race.  
• It has  been impermis s ible to adminis ter or even “lis t” s uch 

s cholars hips , meaning that pus hing s uch aid to the private s ector 
may not help, if the ins titution its elf is  s till adminis tering the gift.

•  But what about s cholars hips  that have a preference for s omeone of 
a certain race?

• Adminis trative S upport

• Pres umably this  refers  to facilities  and pers onnel that could be us ed to 
s upport a “race-bas ed” program or group. 
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Accreditation 
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Accreditation P olicy P riorities  –
P roject 2025 

• Requiring an accreditor to be both administratively and financially separate 
from, and independent of, any related or affiliated trade association or 
membership organization. 

• Removing barriers to recognizing new accreditation agencies

• Reinforcing that all institutional accreditors are “national” in scope

• Allow any institution or program of study not under sanction by their accreditor 
to change accreditors without the approval of the Department. 

• Authorize states to recognize accreditation agencies for Title IV gatekeeping 
purposes and/or authorize state agencies to act as accreditation agencies for 
institutions throughout the United States.
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Accreditation P riorities  

• Eliminate DEI
• “[A}ccreditors , while profes s ing s upport for academic freedom and 

campus  free s peech, have pres ided over a precipitous  decline in both 
over the pas t decade. Des pite maintaining criteria that demand s uch 
policies , accreditors  have done nothing to dampen the illiberal chill 
that has  s wept acros s  American campus es  over the pas t decade.” 
(Project 2025) 

• “Prohibit accreditation agencies  from leveraging their T itle IV 
gatekeeper role to mandate that educational ins titutions  adopt 
divers ity, equity, and inclus ion policies .” (Project 2025)

• We anticipate the Department will be placing increased focus on holding 
accreditors to a higher standard in ensuring academic quality.
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Agenda47 

• Pres ident Trump releas ed an Agenda47 policy video des cribing his  
accreditation plan for higher education. Claims   that the accreditation 
s ys tem has  “failed totally” becaus e it has  “allowed our colleges  to 
become dominated by Marxis t Maniacs  and lunatics .”

• The adminis tration plans  to accept applications  for new accreditors  “who 
will impos e real s tandards  on colleges  once again and once and for all.”

• Propos ed s tandards  include:
• Defending the American tradition and Wes tern civilization
• Protecting free s peech
• Eliminating was teful adminis trative pos itions
• Removing “Marxis t” divers ity, equity, and inclus ion bureaucrats
• Offering options  for accelerated and low-cos t degrees
• Providing meaningful job placement and career s ervices
• Implementing college entrance and exit exams  to demons trate 

learning
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Immigration Issues 
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S tudent V is a Cancellations

• The EO on Antisemitism on campus directed several cabinet officers to 
recommend courses of action for dealing with non-American student protestors, 
and suggested  that revocation of student visas is one avenue they will pursue.  

• Just this month, the State Department announced that it revoked the visa of a 
pro-Hamas student protestor. This is the first public report of such a revocation. 

• The State Department has vowed to use Artificial Intelligence (AI) to track the 
social media accounts and accordingly cancel the visas of foreign students who 
support “terrorist organizations.” The Trump Administration classifies Hamas as 
such an organization, and notes that revoking the visas of Hamas sympathizers 
directly supports their efforts to combat antisemitism on college campuses. 

• The obvious question is whether protests against the actions of Israel in Gaza 
are automatically considered support for Hamas? If so, what about the First 
Amendment?
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Immigration Enforcement on 
Campus

What Was  the S ens itive Locations  P olicy?
• Es tablis hed to des ignate certain areas  (s chools , hos pitals , 

places  of wors hip) as  “s ens itive” to reduce dis ruptions  and 
protect vulnerable populations .

• Provided guidance that ICE s hould avoid enforcement actions  
at thes e locations  except in cas es  of s erious  criminal or 
s ecurity threats .

.
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Immigration Enforcement on 
Campus

• Recently, this  policy was  revoked, removing the explicit 
protections  that had been in place.

Implications :
• ICE now has  broader latitude to operate on s chool campus es , 

including areas  that were once off-limits .
• Increas ed potential for enforcement actions  in both public and 

s ome non-public areas .
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Other Priorities 
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Antis emitis m on Campus

• In an Executive Order s igned on J anuary 29, 2025, Pres ident Trump 
vowed to combat antis emitis m on college campus es . 

• The Executive Order notes  that “J ewis h s tudents  have faced an 
unrelenting barrage of dis crimination; denial of acces s  to campus  
common areas  and facilities , including libraries  and clas s rooms ; and 
intimidation, haras s ment, and phys ical threats  and as s ault.” 

• The Executive Order ins tructed the Attorney General of the United States  
“to employ appropriate civil-rights  enforcement authorities .” 

• Pres ident Trump likewis e directed the Secretary of Education to compile 
an analys is  of all T itle VI complaints  alleging antis emitis m. 
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P rotecting “Freedom of S peech” 
and R eligious  Freedom 

• These are administration priorities across multiple agencies that enforce civil 
rights laws, including ED OCR, HHS Section 1557, HUD and the EEOC

• The focus is on protection of those the administration believes have been 
subjected to discrimination in a “woke” culture. Colleges and Universities are a 
frequent target, but not the only one. 

• In this context, enforcement of “freedom of speech” means the ability of 
conservative views and speakers to share their views, however unpopular; and 
for professors to speak, teach and publish, and advance, despite opposition 
from students who oppose those views or claim they are being triggered.  
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P rotecting “Freedom of S peech” 
and R eligious  Freedom 

• Discrimination against Jews has always been illegal. But in addition to the 
concerns about antisemitism on campus, various agencies are targeting 
enforcement related to anti-Israel protests or criticism. 

• Discrimination against other religious minorities (Muslims, Buddhists) is likely 
to be a lower enforcement priority 

• A bigger issue is the protection of the rights of conservative Evangelicals and 
Catholics. The Supreme Court’s decisions raising the bar to prove undue 
hardship will increase requests for accommodations. 

• Examples will including employee  opposition to assignments based upon 
religious beliefs, such as dispensing contraceptives, participating in abortions, 
failure to use gender pronouns and  gender-affirming surgery.  
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T itle IV  R egulations   

• Repealing or amending regulations concerning:  
• Gainful Employment
• Borrower Defense to Repayment
• Administrative Capability
• Accreditation 
• Certification procedures 
• Cash Management
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Any 
Questions?
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