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Navigating Uncertainty and Rapid

Change

e There are a number of areas of the law that are in flux (or at least appear
to be heading toward significant change). You're going to hear today
about some of them.

e The pace of action across multiple federal agencies is unprecedented.
Sois the speed of staffing and budget cuts. This uncertainty around the
budget bill is great.

e Much of this is driven by Executive Orders and DOGE, but others by new
appointees who have been preparing to execute the Administration’s
agenda.

e Announcements one day may change within a week, responding to
various factors.
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Navigating Uncertainty and Rapid

Change

These changes are being matched by dozens of legal challenges,
temporary restraining orders and preliminary injunctions.

The state of uncertainty has caused many of our clients, including our K-
12 and Higher Education clients nationwide. Many have reached out to
us or their in-house or local lawyers in a state of worry, fear or panic.

In many cases, we or your lawyers are not going to have an immediate
answer to the client’s questions.

Even after we think about it, research and consult with colleagues that
may have more experience on a particular issue, the answer may still be
“I don’t know. But here are my recommendations for dealing with this
issue, given the uncertainty.”

The near future is uncertain.
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Navigating Uncertainty and Rapid

Change

You’re going to hear today examples of some changes that can be made by the
Administration quickly. There are others that cannot be done—Ilegally—without
adopting new or revised regulations, or Congress amending statutes.

There are other issues, such as the ability to not fund items appropriated by
Congress, or to reallocate funds, where the Administration is pushing aggressive
positions regarding Executive Power.

For the next 6-9 months, at least, a lot of legal advice is going to be about risk
tolerance. In a time of uncertainty and rapid change, clients will need to decide how
much risk they want to take on matters that have been important to them.

Keep your seat belts fastened, it’s going to be a bumpy ride.

And bookmark this site: Current Administration Executive Actions / Saul Ewing LLP
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https://www.saul.com/current-administration-executive-actions

Topics for Today

Career and Technical Training

Will the Department of Education Exist, and in what form?
The Direct and Indirect Impact of Reducing Federal Grants
“Illegal DEI”

The DCL on Title VI, and changes in Title IX

Accreditation

Student Visas and Immigration
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Rulemaking

Two types
Notice and comment rulemaking (ADA, Title VI, Title IX, FERPA)
Negotiated rulemaking (Title V)

The Department of Education is specifically required by law to use negotiated
rulemaking to develop NPRMs for programs authorized under Title IV, with
certain exceptions
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Rulemaking Process

Announce intent to conduct rulemaking

Negotiated rulemaking meetings (Title 1V)

NPRM

Public comment, interagency review, and EO 12866 meetings

Publish Final Rule

Effective date (July 1 of the following year)

At least during these first months, The Administration show little interest in
formal rulemaking or getting Congressional approval of reforms. That many

change as a result of judicial actions
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Career and Technical Training

Apprenticeship programs and career and technical education

“Our workers deserve more postsecondary pathways, career-aligned programs,
apprenticeships and on-the-job learning.” (Secretary McMahon)

“Our vocational and skilled-based training is not a default education; it can be front and
center so that students who are inclined to go in that direction actually should be
encouraged to do that.” (Secretary McMahon)

Higher education “should reflect a fuller picture of learning after high school, placing
apprenticeship programs of all types and career and technical education on an even
playing field with degrees from colleges and universities”

“Rather than continuing to buttress a higher education establishment captured by woke

“diversicrats” and a de facto monopoly enforced by the federal accreditation cartel.”
(Project 2025)

SAUL EWING

9



Will the Department of
Education Exist, and in
what Form?



What You Can’t Do Directly...

As we know, Congress created the Department of Education, and only
Congress can eliminate it. Any bill might have difficulty getting through the
Senate

Last week's layoffs and office closures, plus prior resignations and termination,
cut staffing in approximately half. Major reductions in the Office of General
Counsel and OCR. While there will be legal challenges to the process, in many
cases the Department will have the discretion to reduce staffing.

Lots of buzz on moving management of key programs to other Departments,
including Treasury, DOL and DO for civil rights

The takeaway is that there is going to be fewer investigations and fewer staff to
to enforce compliance with laws and regulations governing student
financial assistance programs

11
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The Direct and Indirect
Impact of Reducing Federal
Grants



Deprivation of Public Funds

» Earlier this month, the Departments of Justice, Health and Human
Services, Education, and General Services Administration, announced the
cancellation of more than $400 million in federal grants/contracts with

Columbia University.

* The Administration publicly stated that the fund cancellation was in
response to Columbia’s failure to combat antisemitism on campus in the
wake of the October 7,2023 attacks.

* Johns Hopkins let 2000 staff go after losing $1 Billion in NIH grants,
much of it USAID
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Discretion to Terminate Grants

and Contracts

Congressional appropriation of money for grants to colleges, non-profits,
states, etc. rarely includes requirements that grants go to specific programs.
Federal government grants and contract usually include provisions for
“termination for convenience” of the government. Grantees and contractors
have the right to be paid for their work, to wind down the contract, and there
may be other costs and charges. They may have notice provisions. But the
contract can be terminated.

Many of the lawsuits to date have involved the process used and failure to pay
for services rendered (USAID).

Unless Congress takes actions to oppose elimination of programs, most grants
and contracts can be terminated or realigned to Administration priorities.
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The Effects

e The direct costs are easy to see—the elimination of programs and services
(such as humanitarian aid and medical care), a decrease in services (data for
farmers), a drop in funding for basic research, layoffs at contractors or
grantees.

e The effect on individuals and the economy can be immediate, but is more likely
to take several months.

e The indirect effects may take longer. For example:

e Reduction of ED grants for research on educational practices, or support
for IDEA, may not impact until the next fiscal year

e The elimination of NIH funding for research will have longer term effects
on research and development for the life sciences industry and other
business

e Within 3-6 months you will see secondary impact on the revenues of
those who support the contractors and grantees.
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Executive Orders: Background

Official documents executed by the President

Used to direct and manage the Executive Branch

Are not laws, but have force of law, similar to agency regulations

Target the Executive branch alone
* Not state agencies or private entities

* BUT, reach colleges and universities as a federal contractor and
recipient of federal grants

* And the subsequent actions of the Department of Education to
implement the EO affects future guidance, regulations and
enforcement.

Trump administration has revoked some EOs, and issued new EOs
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Revoked—EO 11246

Had been in effect since September 1965

Prohibited discrimination by federal contractors and subcontractors on
the bases of race, color, religion, sex, and national origin — later updated
to include additional protected classes

Required them to take affirmative action to prevent such discrimination

Colleges and Universities with federal contracts or subcontracts must
stop their affirmative action programs for employees by April 21, 2025

No more goals, timetables or reporting

DOL’s Office of Federal Contract Compliance Programs (OFCCP) has had
substantial reductions in force. For now, they still enforce Section 503
(disability) and various veteran’s rights laws, which still have affirmative
action provisions. .
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The Likely Ripple Effects

e The DOL Office of Apprenticeship has largely suspended registration of new
apprenticeships. The likely reason is that its current regulations under 29 CFR
Part 30 included (i) affirmative action goals, timetables and reporting for race,
national origin, religion and disability; and (ii) adopted a definition of “Sex”
that included sexual orientation and gender identify. Since these were done by
regulation, not statute, they are inconsistent with principles in various Eos.

e The EEOC, once it has a quorum, is likely to eliminate the EO-1 reporting of
demographic data of applicants and employees. Some requirements are
mandated by statute, and may require Congressional action.
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Issued: EO 14173

Entitled “Ending lllegal Discrimination and Restoring Merit-Based
Opportunity”

Instructs federal agencies to end their DEI initiatives

Trickles down to colleges and other businesses that are federal grantees
or contractors

Clear issues relating to vagueness — what is “illegal” DEI?

Likely to parallel SFFA v. Harvard implementation

 activities on the margins become clearly non-compliant or risk-
intolerable

« executive branch deems things “illega

III

which actually are not

20
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Impact of EO 14173

e What the EO does not do:

* “[P]rohibit persons teaching at a Federally funded institution of higher
education as part of a larger course of academic instruction from
advocating for, endorsing, or promoting the unlawful employment or
contracting practices prohibited by this order”

* What the EO does do:

» Direct federal agencies to embed in every contract and grant award a
term requiring the contractor/grantee to certify that it does not
“operate any programs promoting DEI that violate any applicable
Federal anti-discrimination laws”

* Expressly states that compliance is “material to the government’s
payment decisions for purposes of [the False Claims Act]”
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Agency Statements and

Memoranda

“Ending lllegal DEI and DEIA Discrimination and Preferences”
(February 5, 2025)

Memorandum supporting Executive Order 14173 (“Ending lllegal
Discrimination and Restoring Merit-Based Opportunity”)

DOJ Civil Rights Division to prioritize investigating, eliminating, and
penalizing what it refers to as “illegal” DEl and DEIA “preferences,
mandates, policies, programs, and activities in the private sector and
in educational institutions that receive federal funds”

Report planned for March 1, 2025, as not been released, including
specific enforcement recommendations and measures to encourage
the private sector to “end illegal discrimination and preferences,
including policies relating to DEl and DEIA”
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The End of DEI?

* In his Executive Order titled “Ending lllegal Discrimination and Restoring
Merit Based Opportunity,” President Trump took aim at Diversity, Equity,
and Inclusion (“DEI") efforts, both in government and the private sector.

* Many universities/colleges have already begun taking drastic actions to
ensure that they protect their access to federal funds. This includes
scrubbing websites/campuses of race-based programming, scholars hips,
and housing options.

* Notably, the Executive Order contains a Savings Clause, which reads as
follows: “[t]his order does not prohibit persons teaching at a Federally
funded institution of higher education as part of a larger course of
academic instruction from advocating for, endorsing, or promoting the
unlawful employment or contracting practices prohibited by this order.”
This would seem to provide some insulation for university faculty
teaching subjects and content related to DEI.
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Ripple Effects

Title IV assistance does not make you a federal contractor

EO 11473 is already reaching federal contractors and grantees, with requires
for “certifications” that they are not engaging in “illegal DEI”

Having a chilling effect on many private businesses

The concern is that these principles will affect how the EEOC and other
agencies interpret existing employment laws and regulations

February 5, 2025 OPM Memo, directed at federal agencies, is further
“guidance”, including “ To be unlawful, a protected characteristic does not
need to be the sole or exclusive reason for an agency’s action. Among other
practices, this includes ending unlawful diversity requirements for the
composition of hiring panels, as well as for the composition of candidate pools
(also referred to as “diverse slate” policies).
https://chcoc.gov/sites/default/files/OPM%20Memo%20Further%20Guida
nce%20Reqgarding%20Ending%20DEIA%200ffices %20Programs%20and%
20Initiatives %202-5-2025%20FINAL. pdf
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Open Questions

» Change to be significant and ongoing

* What counts as an “illegal” DEI, or DEIA, preference, mandate, policy, program, or
activity?

* Does it differ from what we already know to be illegal?
« What kind of challenges are at play which could inform ongoing risk-assessment?

* Regulators are releasing guidance
* More information from DOJ likely

» Joint guidance from Attorney General and Secretary of Education expected on or about
May 21

* Ongoing releases anticipated from Department of Education, in light of February 14 DCL

* Forsome questions, looking to the courts for answers
* Nat'l Assoc. of Diversity Officers in Higher Educ. v. Donald J. Trump

* Plaintiffs are challenging EOs on vagueness grounds - by leaving definitions of
terms like “DEI” vague, institutions have no choice to ensure compliance but to err
on the side of chilling speech

SAUL EWING
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Litigation Update

e Multiple lawsuits challenging the EO on multiple grounds, including vagueness
and infringement on First Amendment Rights.

e A U.S. District Court in Maryland had issued nationwide preliminary injunction
on certain aspects of the EO.

e Last week, the U.S. Court of Appeals for the Fourth Circuit granted the
Government’s Motion to Stay Pending Appeal in National Association of
Diversity Officers In Higher Education, et al., v. Donald J. Trump, et al

SAUL EWING
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The DCL on Title VI, Changes
in Title IX and Title VII



Title IX and Title VI

* Following nationwide vacatur of 2024 Title IX regulations, ED issues Dear Colleague Letter re-
establishing 2020 regulations

* Restores primary regulatory focus on sexual harassment

* Eliminates expanded definition of sex (to include sex stereotypes, sex characteristics, gender
identity, sexual orientation, pregnancy/related conditions)

* Further impacted by:

* EOs like EO 14168, “Defending Women From Gender Ideology Extremism and Restoring
Biological Truth to the Federal Government” (Jan. 20, 2025)

* Rescindment of guidance documents, e.g., NIL pay equity
» Title VI has no expansive regulatory framework to change, but subregulatory guidance/EOs remain
impactful

* Trump administration has some of the same priorities as Biden administration. They also claims
that they are not changing the law, only enforcing it

* But, others differ, e.g., combating rather than promoting DEI
* For example, February 14, 2025 Dear Colleague Letter

SAUL EWING
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What Will the Administration

do with Title VIl and LGBT Q+?

The Administration is going to be reviewing and revising policies whenever
possible to be consistent with the position that there are only two genders
determined at conception, and that “sex” discrimination does not include
sexual orientation.

At HHS, all references to Section 1557 of the Affordable Care Act have been
removed, presumably to roll back to their earlier EO regulations.

The EEOC has stopped processing charges of sexual orientation and gender
identity discrimination.

It was the Supreme Court that determined that Congress intended to cover
those in the
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What is a Dear Colleague Letter?

* |tis notlaw.

* Sub-regulatory guidance issued by federal agencies to disseminate
information, including the agency’s interpretation of law and enforcement
priorities.

* If it's not law, what impact does it have?

o Basis for lengthy, costly investigations.
o Pressure to enter into conciliation agreements.
o High stakes for institutions challenging OCR findings.

o ED and other agencies also publish guidance through electronic
announcements, enforcement bulletins, FSA Handbook, etc

SAUL EWING
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The ED DCL on Title VI

Addresses “pervasive and repugnant race-based preferences and other forms of racial
discrimination,” such as:

* using “race as a factor in admissions, financial aid, hiring, training, and other institutional
programming”

* “encouragling] segregation by race at graduation ceremonies and in dormitories and
other facilities” and “toxically indoctrinat[ing] students with the false premise that the
United States is built upon ‘systemic and structural racism”

Asserts institutions violate the law if they:

* “us[e]race in decisions pertaining to admissions, hiring, promotion, compensation,
financial aid, scholarships, prizes, administrative support, discipline, housing, graduation
ceremonies, and all other aspects of student, academic, and campus life”

* “separate or segregate students based on race, [or] distribute benefits or burdens based
onrace,” including DEI programs which “preference certain racial groups and teach
students that certain racial groups bear unique moral burdens that others do not”

Promises enforcement “beginning no later than 14 days from today’s date”

Failure to comply may resultin a loss of federal funding; whictlehlawina ic ancanranad

SAUL EWING
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Analysis of the DCL

Federal law thus prohibits covered entities from using race in decisions
pertaining to admissions, hiring, promotion, compensation, financial aid,
scholarships, prizes, administrative support, discipline, housing, graduation
ceremonies, and all other aspects of student, academic, and campus life. Put
simply, educational institutions may neither separate nor segregate students
based on race, nor distribute benefits or burdens based on race.

Hiring, promotion and compensation
* This always has been true, except in exceptionally limited circumstances.

e Qutstanding question: Are efforts to create a diverse pool of candidates for
a position permissible under the DCL? Not according to
OPM.

SAUL EWING
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Analysis of the DCL

* Financial Aid, Scholarships

* It has been impermissible to award financial aid or scholars hips on
the basis of race.

* It has been impermissible to administer or even “list” such
scholarships, meaning that pushing such aid to the private sector
may not help, if the institution itself is still administering the gift.

» But what about scholarships that have a preference for someone of
a certainrace?

 Administrative Support

* Presumably this refers to facilities and personnel that could be used to
support a “race-based” program or group.

SAUL EWING
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Accreditation Policy Priorities -

Project 2025

Requiring an accreditor to be both administratively and financially separate
from, and independent of, any related or affiliated trade association or
membership organization.

Removing barriers to recognizing new accreditation agencies
Reinforcing that all institutional accreditors are “national” in scope

Allow any institution or program of study not under sanction by their accreditor
to change accreditors without the approval of the Department.

Authorize states to recognize accreditation agencies for Title IV gatekeeping
purposes and/or authorize state agencies to act as accreditation agencies for
institutions throughout the United States.

SAUL EWING
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Accreditation Priorities

 Eliminate DEI

» “[A}ccreditors, while professing support for academic freedom and
campus free speech, have presided over a precipitous decline in both
over the past decade. Des pite maintaining criteria that demand such
policies, accreditors have done nothing to dampen the illiberal chill
that has swept across American campuses over the past decade.”
(Project 2025)

* “Prohibit accreditation agencies from leveraging their Title IV
gatekeeper role to mandate that educational institutions adopt
diversity, equity, and inclusion policies.” (Project 2025)

« We anticipate the Department will be placing increased focus on holding
accreditors to a higher standard in ensuring academic quality.

SAUL EWING
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Agenda47

* President Trump released an Agenda47 policy video describing his
accreditation plan for higher education. Claims that the accreditation
system has “failed totally” because it has “allowed our colleges to
become dominated by Marxist Maniacs and lunatics.”

* The administration plans to accept applications for new accreditors “who
will impose real standards on colleges once again and once and for all.”

* Proposed standards include:

Defending the American tradition and Western civilization
Protecting free speech

Eliminating wasteful administrative positions

Removing “Marxist” diversity, equity, and inclusion bureaucrats
Offering options for accelerated and low-cost degrees
Providing meaningful job placement and career services

Implementing college entrance and exit exams to demonstrate
learning

SAUL EWING .
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Student Visa Cancellations

* The EO on Antisemitism on campus directed several cabinet officers to
recommend courses of action for dealing with non-American student protestors,
and suggested that revocation of student visas is one avenue they will pursue.

e Just this month, the State Department announced that it revoked the visa of a
pro-Hamas student protestor. This is the first public report of such a revocation.

* The State Department has vowed to use Artificial Intelligence (Al) to track the

social media accounts and accordingly cancel the visas of foreign students who

support “terrorist organizations.” The Trump Administration classifies Hamas as

such an organization, and notes that revoking the visas of Hamas sympathizers

directly supports their efforts to combat antisemitism on college campuses.
The obvious question is whether protests against the actions of Israel in Gaza
are automatically considered support for Hamas? If so, what about the First
Amendment?
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Immigration Enforcement on

Campus

What Was the Sensitive Locations Policy?

* Established to designate certain areas (schools, hospitals,
places of worship) as “sensitive” to reduce disruptions and
protect vulnerable populations.

* Provided guidance that ICE should avoid enforcement actions
at these locations except in cases of serious criminal or
security threats.
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Immigration Enforcement on

Campus

* Recently, this policy was revoked, removing the explicit
protections that had been in place.

Implications:

* ICE now has broader latitude to operate on school campuses,
including areas that were once off-limits.

* Increased potential for enforcement actions in both public and
some non-public areas.
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Other Priorities



Antisemitism on Campus

In an Executive Order signed on January 29, 2025, President Trump
vowed to combat antisemitism on college campuses.

The Executive Order notes that “J ewish students have faced an
unrelenting barrage of discrimination; denial of access to campus
common areas and facilities, including libraries and classrooms; and
intimidation, harassment, and physical threats and assault.”

The Executive Order instructed the Attorney General of the United States
“to employ appropriate civil-rights enforcement authorities.”

President Trump likewise directed the Secretary of Education to compile
an analysis of all Title VI complaints alleging antisemitism.
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Protecting “Freedom of Speech”

and Religious Freedom

e These are administration priorities across multiple agencies that enforce civil
rights laws, including ED OCR, HHS Section 1557, HUD and the EEOC

e The focus is on protection of those the administration believes have been
subjected to discrimination in a “woke” culture. Colleges and Universities are a
frequent target, but not the only one.

e In this context, enforcement of “freedom of speech” means the ability of
conservative views and speakers to share their views, however unpopular; and
for professors to speak, teach and publish, and advance, despite opposition
from students who oppose those views or claim they are being triggered.
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Protecting “Freedom of Speech”

and Religious Freedom

e Discrimination against Jews has always been illegal. But in addition to the
concerns about antisemitism on campus, various agencies are targeting
enforcement related to anti-Israel protests or criticism.

e Discrimination against other religious minorities (Muslims, Buddhists) is likely
to be a lower enforcement priority

e A biggerissue is the protection of the rights of conservative Evangelicals and
Catholics. The Supreme Court’s decisions raising the bar to prove undue
hardship will increase requests for accommodations.

e Examples will including employee opposition to assignments based upon
religious beliefs, such as dispensing contraceptives, participating in abortions,
failure to use gender pronouns and gender-affirming surgery.
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Title IV Requlations

* Repealing or amending regulations concerning:
e Gainful Employment
* Borrower Defense to Repayment
e Administrative Capability
e Accreditation
e Certification procedures
e Cash Management

SAUL EWING
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